Impulse | February 2021

A legal framework for
global value chains
Anna Beckers
Markus Kühlert
Christa Liedtke
Hans-W. Micklitz

Impulse

Wuppertal Institut für Klima, Umwelt, Energie gGmbH

Publisher:
Wuppertal Institut für Klima, Umwelt, Energie gGmbH
Döppersberg 19
42103 Wuppertal
www.wupperinst.org

Authors:
Anna Beckers, Assistant Professor for Private Law and Legal Methodology at the
University of Maastricht, email: anna.beckers@maastrichtuniversity.nl
Markus Kühlert, Researcher, Division Sustainable Consumption and Production,
Research Unit Production and Consumption Systems at the Wuppertal Institute,
email: markus.kuehlert@wupperinst.org
Christa Liedtke, Director of the Division Sustainable Production and Consumption
at the Wuppertal Institute and Professor at the Folkwang University of the Arts (Industrial Design), email: christa.liedtke@wupperinst.org
Hans-W. Micklitz, Professor of Economic Law at the Robert Schuman Centre for
Advanced Studies of the European University Institute in Florence, email:
hans.micklitz@eui.eu

Wuppertal, February 2021

Please quote the article as follows:
Beckers, A., Kühlert, M., Liedtke, C., & Micklitz, H.W. (2021). A legal framework for
global value chains. Wuppertal Institute.

2 | Wuppertal Institut

Impulse

Baseline
Currently, a product is often developed, produced, used, and reused, recycled, or disposed of in globally interconnected so-called global value chains (GVCs). While production facilities and shops were closed in Germany in the course of the Corona lockdowns, the Bangladeshi clothing industry lost production orders (Anner, 2020).
More than one million employees of suppliers were suspended from work without
payment (ibid.). According to the United Nations, the pandemic resulted in poverty
and hunger for tens of millions of people worldwide (United Nations Department for
Economic and Social Affairs, 2020).
The Corona pandemic reveals the fragility of the existing economic structures of
GVCs, which in times of crisis foster and accelerate social and ecological imbalances.
Therefore, a transition is necessary towards resilient and sustainable GVCs. This
transition should lead to societal development worldwide in accordance with the UN
Sustainable Development Goals (SDGs) and the German National Sustainable Development Strategy as well as reduce inequalities (Liedtke et al. 2020). To that end, sustainability should be positioned as a central inter/national and European resilience
strategy in the further development of political strategy and related policy programs
(SDSN Germany, 2020; WPN 2030, 2020). An integrated view is necessary that considers ecological, economic, and social components as well as their interactions within GVCs in order to identify both synergies and trade-offs and to mitigate unintended
effects possibly at an early stage (SDG monitoring). There are direct links between
the destruction of ecosystems and human rights violations (e.g., violation of the right
to clean water due to pollution of soil and groundwater with pesticides, etc.) (Umweltbundesamt, 2019). Respect for human rights can have positive effects on environmental protection (e.g., protection against displacement by preventing illegal logging) (ibid.). Research demonstrates that the loss of natural habitats may favour
pandemics, such as the Covid-19 pandemic (IPBES, 2019). According to the International Resource Panel (2019), the extraction and processing of materials, fuels, and
food account for about half of the total global greenhouse gases (excluding climate
impacts associated with land use) and more than 90 % of biodiversity loss (Liedtke et
al. 2020).
As an economically advanced nation but resource-poor country and catalyst for global value creation processes, Germany should assume responsibility for leading the
transformation towards a resilient and sustainable economy and society
(Bundesregierung, 2020). The "National Action Plan – Implementation of the UN
Guiding Principles on Business and Human Rights was adopted in 2016
(Bundesregierung, 2016). It expects from companies to implement human rights due
diligence along five core elements (human rights policy statement; human rights impact assessment; integration of findings and tracking responses; reporting on
measures; development of internal grievance mechanisms as well as participation in
other such public and private mechanisms) (ibid.).
However, a 2020 study reveals that too few companies comply with their voluntary
commitment to undertake human rights due diligence (Auswärtiges Amt, 2020).
Both in Germany (BMAS und BMZ 2020) as well as in the European Union (European Parliament, 2020; Reynders, 2020), there are serious efforts under way to introWuppertal Institut | 3
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duce legislation on supply chains that obliges companies to act in a socially and ecologically responsible manner. The paper argues that a legal framework is to be created that obliges companies to develop and implement appropriate and effective due
diligence. Such legislation can lead to legal certainty for companies as well as ensuring fair competition by creating a level playing field. Circumventing German and European social and environmental standards would be made more difficult and economically less attractive. It is already telling that 70 globally active companies from
more than ten industry sectors are in favour of a legal regulation – including, for example, Nestlé, Kik oder Tchibo (Business & Human Rights Resource Centre, 2020).

Solutions
When developing legislation on supply chains, it is necessary to take a holistic approach that pays due account to the complexity of global production as well as to
the relevance between the different fields of the laws applicable to global value chains
and their interaction (in detail: Beckers und Micklitz, 2020).

Obligations in a company-based supply chain law:
n The envisaged German „ Supply Chain Law” should focus in particular on the reporting and due diligence requirements for companies operating in GVCs.
Such obligations should have the aim of providing transparency on the complexity
of the value generation behind products and services and describe the measures
that companies adopt to identify and monitor their value chain and their own position within the chain, what kind of risk they have identified and how they intend
to minimise those risks.
n The reporting and due diligence requirements should be specified on a productand sector- or industry-specific basis. A legal framework should be created
that is informed by standards and that provides for participation of companies,
business associations and non-governmental organizations in the development of
product-, sector- and industry-specific standards, taking into account international standards and guidelines. It should further be ensured that compliance with
these standards can be monitored by public institutions and non-governmental
organizations. With the German National CSR Forum, an institutional framework
exists that could address industry specifics.
n The legal policy discussion of enforcement mechanisms for failure to
conduct due diligence should not be limited to the question of civil liability but
should also discuss the possibility of new forms of enforcement that would allow
monitoring by public institutions and non-governmental organizations. Here, the
mechanisms in place in the French due diligence law (Devoir de Vigilance) may
serve as initial inspiration, in particular the possibility of stakeholders to initiate
court proceedings aimed at review of the due diligence strategy (the Vigilance
Plan) (Brabant und Savourey, 2017; Macchi und Bright, 2020).

4 | Wuppertal Institut

Impulse

n In order not to overburden courts and avoid abuse of this low-threshold form of
review, it is indispensable to introduce a mandatory preliminary mediation procedure regarding the due diligence strategy. The National Contact Points for the
OECD Guidelines for Multinational Enterprises should be involved, as they already have an informal mediation procedure (the Specific Instance Procedure) regarding compliance with the Guidelines (Eickenjäger, 2017).
n Enforcement and monitoring of reporting and due diligence obligations should
not only include auditors and the corporate and supervisory board, as is currently
the case for non-financial reporting, but should also involve external certification
bodies and government authorities.
n Administrative enforcement through market authorities should be envisaged.
Such review already exists for supply chain laws in other countries, such as in the
Dutch Child Labour Act (Macchi und Bright, 2020). The rules on emissions trading could equally serve as a reference point, where reports are first reviewed by external certification bodies and then by public authorities.

Link to consumer protection:
n The rules on unfair commercial practices should be adapted accordingly so
that consumer organizations can take action against a breach of reporting and due
diligence obligations by way of an injunction (UBA 2020, S. 59).
n Consumer sales law should be revised so as to enable individual consumers to
remedy the violation of minimum production standards as a defect of the product
(Micklitz et al., 2020).

Liability and global value chains:
n When it comes to civil liability, it is important to bear in mind that the problems
of global production cannot be reduced to the responsibility (and liability) of individual “lead companies”. Instead, overlapping liability models should be considered in which the GVCs as a whole is at stake as an addressee of liability
(Salminen, 2016). In finding appropriate solutions, it is also worth considering introducing a form of market share liability. On this point, it may make sense to
hold individual actors in the value chain liable according to their share in causing
the damage as well as according to their share in generating and capturing the
value. Another, possibly subsidiary, option is to consider fund models for compensation of damage and reparation. Here, one can rely on the field of pharmaceuticals and environmental law as a first model.
n Given the key role of certification bodies in in the review of due diligence obligations (see Conflict Minerals Regulation), the envisaged Supply Chain Law should
pay due respect to the legal responsibility and liability of certification
bodies (Rott, 2019).
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n Should a Supply Chain Law be linked to the rules on non-contractual civil liability,
the feasibility of introducing a safe harbour depends on how the relation between due diligence obligation and the duty of care is conceptualized (in detail:
Beckers 2021). A broad concept of safe harbour, i.e. a quite far-reaching exemption from liability, may mean that the due diligence obligations would apply only
in a very limited number of constellations. A too narrow exemption, on the other
hand, would not solve the civil liability issue but would only shift the question of
liability to the field of contract law (Schneider, 2019).

National legislation and global corporate activities
n A national Supply Chain Law can apply to German companies meaning that it covers companies incorporated or having their main place of business in Germany.
It is possible though to broaden the scope of application and include business
activity in Germany as a criterion.
n It should be considered to make a mandatory supply chain law applicable to
the worldwide operations of companies. For this purpose, it would need to be conceptualized as an overriding mandatory provision under the Rome II Regulation.
This would ensure that the envisaged rules would apply to civil liability cases despite otherwise applicable foreign liability law (Rühl, 2020).
n The jurisdiction of the courts in civil liability cases is derived from the
Brussels I (recast) Regulation. At national level, it is worth considering changing
the German Code of Civil Procedure in order to allow – similar to countries like
the Netherlands and the United Kingdom – linking proceedings against several
companies for reasons of efficiency and thereby establish a common jurisdiction.
Consumers expect information on the social and environmental impact of global
commodity production. Following the unsatisfactory implementation of the National Action Plan – Implementation of the UN Guiding Principles on Business and
Human Rights on the side of businesses, policymakers are called upon to develop an
ambitious approach based on the Action Plan and the UN Sustainable Development
Goals and to ensure that any envisaged Supply Chain Law is enforced accordingly.

6 | Wuppertal Institut

Impulse

References
Anner, M. (2020). Abandoned? The Impact of Covid-19 on Workers and Businesses at the
Bottom of Global Garment Supply Chains. https://www.workersrights.org/wpcontent/uploads/2020/03/Abandoned-Penn-State-WRC-Report-March-27-2020.pdf
Auswärtiges Amt (2020). Monitoring des Umsetzungsstandes der im Nationalen Aktionsplan Wirtschaft und Menschenrechte 2016–2020 beschriebenen menschenrechtlichen
Sorgfaltspflicht von Unternehmen. Abschlussbericht. https://www.auswaertigesamt.de/blob/2405080/3e080423f4602580404eaf560a07be3e/201013-napmonitoring-abschlussbericht-data.pdf
Beckers, A (2021). Globale Wertschöpfungsketten: Theorie und Dogmatik unternehmensbezogener Pflichten, Zeitschrift für die gesamte Privatrechtswissenschaft 2021,
forthcoming.
Beckers, A., & Micklitz, H.-W. (2020). Eine ganzheitliche Perspektive auf die Regulierung
globaler Lieferketten. EWS, 6/2020.
BMAS & BMZ. (2020). Entwurf für Eckpunkte eines Bundesgesetzes über die Stärkung der
unternehmerischen Sorgfaltspflichten zur Vermeidung von Menschenrechtsverletzungen in globalen Wertschöpfungsketten (Sorgfaltspflichtgesetz). https://diekorrespondenten.de/fileadmin/user_upload/diekorrespondenten.de/Lieferkettengesetz-Eckpunkte-10.3.20.pdf
Brabant, S., & Savourey, E. (2017). French Law on the Corporate Duty of Vigilance. A Practical and Multidimensional Perspective. Revue international de la compliance et de
l’éthique des affairs, 50.
http://www.bhrinlaw.org/frenchcorporatedutylaw_articles.pdf
Bundesregierung (2016). Nationaler Aktionsplan Umsetzung der VN-Leitprinzipien für
Wirtschaft und Menschenrechte. https://www.auswaertigesamt.de/blob/297434/8d6ab29982767d5a31d2e85464461565/nap-wirtschaftmenschenrechte-data.pdf

Wuppertal Institut | 7

Impulse

Wuppertal Institut für Klima, Umwelt, Energie gGmbH

Bundesregierung (2020). Corona-Folgen bekämpfen, Wohlstand sichern, Zukunftsfähigkeit
stärken. Ergebnis Koalitionsauschuss 3. Juni. 2020.
https://www.bundesfinanzministerium.de/Content/DE/Standardartikel/Themen/Sc
hlaglichter/Konjunkturpaket/2020-06-03eckpunktepapier.pdf?__blob=publicationFile&v=9
Business & Human Rights Resource Centre (2020, Oktober). Unsere Verantwortung in einer
globalisierten Welt Für eine gesetzliche Regelung menschenrechtlicher und umweltbezogener Sorgfaltspflichten. https://www.businesshumanrights.org/de/schwerpunkt-themen/mandatory-due-diligence/gesetz/
Eickenjäger, S. (2017). Menschenrechtsberichterstattung durch Unternehmen. Mohr Siebeck.
European Parliament (2020). DRAFT REPORT with recommendations to the Commission on
corporate due diligence and corporate accountability (2020/2129(INL)).
https://www.europarl.europa.eu/doceo/document/JURI-PR-657191_EN.pdf
IPBES (2019). Summary for policymakers of the global assessment report on biodiversity
and ecosystem services of the Intergovernmental Science-Policy Platform on Biodiversity and Ecosystem Services.
https://ipbes.net/sites/default/files/inline/files/ipbes_global_assessment_report_su
mmary_for_policymakers.pdf
IRP (2019). Global Resources Outlook 2019: Natural Resources for the Future We Want. A
Report of the International Resource Panel. United Nations Environment Programme. https://www.resourcepanel.org/reports/global-resources-outlook
IRP (2020). Building resilient Societies after the Covid-19 Pandemic. Key messages from the
International Resource Panel. https://www.resourcepanel.org/reports/buildingresilient-societies-after-covid-19-pandemic
Liedtke, C., Kühlert, M., Wiesen, K., Stinder , A. K., Brauer, J., Beckmann, J., Fedato, C., El
Mourabit, X., Büttgen, A., Speck, M. (2020). Nachhaltige Lieferketten. Global kooperative Regionalwirtschaften für Wohlstand und Resilienz. Zukunftsimpuls. Wuppertal
8 | Wuppertal Institut

Impulse

Institut für Klima, Umwelt, Energie.
https://wupperinst.org/fa/redaktion/downloads/publications/Zukunftsimpuls11_Lief
erketten.pdf
Macchi, C., & Bright, C. (2020). Hardening Soft Law: The Implementation of Human Rights
Due Diligence Requirements in Domestic Legislation. In N. Buscemi, N. Lazzerini, &
L. Magi, Legal Sources in Business and Human Rights—Evolving Dynamics in International and European Law. Brill.
Micklitz, H.-W., Schiefke, N., Liedtke, C., Kenning, P., Specht-Riemenschneider, L., & Baur,
N. (2020). Online-Handel im Spannungsfeld von Verbraucherschutz und Nachhaltigkeit (Sachverständigenrat für Verbraucherfragen. https://www.svrverbraucherfragen.de/wpcontent/uploads/201110_SVRV_PB3_Onlinehandel_DEU_bf.pdf
Reynders, D. (2020, April 29). Speech by Commissioner Reynders in RBC Webinar on Due
Diligence. https://responsiblebusinessconduct.eu/wp/2020/04/30/speech-bycommissioner-reynders-in-rbc-webinar-on-due-diligence/
Rott, P. (2019). Certification—Trust, Accountability, Liability (1st ed. 2019). Springer International Publishing : Imprint: Springer. https://doi.org/10.1007/978-3-030-02499-4
Rühl, G (2020, Oktober 9). Human Rights in Global Supply Chains: Do We Need to Amend
the Rome II Regulation? EAPIL. https://eapil.org/2020/10/09/human-rights-inglobal-supply-chains-do-we-need-to-amend-the-rome-ii-regulation/
Salminen, J. (2016) Contract-Boundary-Spanning Governance Mechanisms: Conceptualizing
Fragmented and Globalized Production as Collectively Governed Entities. Indiana
Journal of Global Legal Studies, 23(2).
https://www.repository.law.indiana.edu/ijgls/vol23/iss2/11
Schneider, B. (2019). Menschenrechtsbezogene Verkehrspflichten in der Lieferkette und ihr
problematisches Verhältnis zu den vertraglichen Haftungsgrundlagen. Über ein dro-

Wuppertal Institut | 9

Impulse

Wuppertal Institut für Klima, Umwelt, Energie gGmbH

hendes haftungsrechtliches Dilemma als Ergebnis der CSR-Debatte. Neue Zeitschrift
für Gesellschaftsrecht, 22(35), 1369–1379.
SDSN Germany (2020). Fünf Vorschläge zur strukturellen Weiterentwicklung der Deutschen
Nachhaltigkeitsstrategie. Stellungnahme von SDSN Germany. https://www.diegdi.de/fileadmin/user_upload/pdfs/dauerthemen_spezial/20200303_StN_DNS_SD
SN_Germany_03.03.2020.pdf
Umweltbundesamt (2019). Umweltbezogene und menschenrechtliche Sorgfaltspflichten als
Ansatz zur Stärkung einer nachhaltigen Unternehmensführung. Zwischenbericht
Arbeitspaket 1—Analyse der Genese und des Status quo.
https://www.umweltbundesamt.de/sites/default/files/medien/1410/publikationen/2
019-09-03_texte_102-2019_ap_1-unternehmerische-sorgfaltspflichten.pdf
Umweltbundesamt (2020). Von der menschenrechtlichen zur umweltbezogenen
Sorgfaltspflicht Aspekte zur Integration von Umweltbelangen in ein Gesetz für
globale Wertschöpfungsketten, Aspekte zur Integration von Umweltbelangen in ein
Gesetz für globale Wertschöpfungsketten von David Krebs, Remo Klinger Geulen &
Klinger Rechtsanwälte, Peter Gailhofer, Cara-Sophie.
https://www.umweltbundesamt.de/sites/default/files/medien/1410/publikationen/2
020-03-10_texte_49-2020_sorgfaltspflicht.pdf
United Nations Department for Economic and Social Affairs (2020). Sustainable Development Goals Report 2020. United Nations.
https://unstats.un.org/sdgs/report/2020/The-Sustainable-Development-GoalsReport-2020.pdf
WPN 2030 (2020). Nachhaltig aus der Corona-Krise! Impulse aus der Arbeit der wpn2030
zur Stärkung deutscher Nachhaltigkeitspolitik. https://www.wpn2030.de/wpcontent/uploads/2020/08/Nachhaltig-aus-der-Corona-Krise-2.pdf

10 | Wuppertal Institut

